


SUMMARY OF AMBASSADOR, INC. BRIEFS

The appellants (the hotels) appealed the Ambassador case to the Supreme Court because the
District Court for the District of Columbia had enjoined the hotels from making their surcharges
to guests on their long distance calls, which violated the tariff of C&P Telephone Co. and
AT&T. The tariff stated that message toll telephone service furnished to hotels would not be

made subject to any charge by any hotel.

The District Court's Oral Opinion enjoining the hotels was part of the Court's record. The
opinion states that the FCC was created for the benefit of the public and to protect the public
from being overcharged. It found that the hotels' surcharges violated the tariff. It stated that the
hotels were accomplishing what the "telephone company is not allowed to do, and what the law,
by its express and implied terms, and by the regulations of the Commission, and its orders, did
not mean to allow.” The hotels claimed their charges were justified because they needed to
recoup the costs of the secretarial type work they were providing their guests (taking messages,
etc.) But the court said they could recoup their costs in other ways (for example, increase the
rates for rooms, food and drinks).

The Hotels' Brief:

The hotels argued that only carriers are required to file tariffs showing charges for itself and its
connecting carriers for interstate and foreign wire communication. They argued that their
surcharges were not for the benefit of the phone company but for those costs incurred by the
hotels for providing secretarial services to their guests, such as the taking of messages,
connecting calls at guests' requests, locating guests to receive calls, etc. They also argued that
they are not connecting carriers, but subscribers of the telephone company. Even if they were
connecting carriers, they argued that the tariff would be unenforceable against them because the
hotels had not agreed to or concurred in the schedule. They argued that the schedule was
unenforceable because it regulates charges for services which are not for wire communications,

but for secretarial services.

They asserted that to hold that the operation of a PBX board with operators and secretaries as
"wire communication" would place many businesses under the purview of the Act and the
Commission. "It is inconceivable that what all such firms, business houses, and courts do is
within the term 'wire communication’ by a carrier for the purposes of the Act." The Commission
would be permitted to regulate the business of many other organizations on the same theory that
it seeks to regulate the service between the PBX board and the extension telephone as wire
communication. They argued that charging guests for the secretarial services provided when
making phone calls by adding a surcharge to the telephone company's charge is the fairest way to
recoup the costs from guests because those guests making calls are the ones using the secretarial
services. They claimed that guests were not confused into thinking that the surcharges were
charges of the telephone company.

They argued that Section 203 deals only with the charges of carriers and with the rules,
regulations or practices affecting such charges. Just because a condition is stated in a tariff, it
does not bind the subscriber and its business practices.
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They also claimed that Section 411(a) cannot be violated by the hotels when the telephone
company was not found to have violated 411(a).

The Government's Brief:

The U.S. argued that the definition of "wire communication" is comprehensive and includes all
transmission between the points of origin and reception of such transmission, as well as all
instrumentalities, facilities, apparatus, and services incidental thereto. The U.S. stated that the
PBX system and its operators, whether or not supplied or controlled by the hotels, are
instrumentalities, facilities, apparatus and services incidental to the transmission of calls, just as
the central exchange system, wires, instruments and services supplied and controlled by the
telephone companies are. "Acceptance of appellants’ contention would substantially frustrate
effective public regulation of charges for interstate and foreign communication service, for it
would mean that appellants and others similarly controlling access to the use of telephones
would be able freely to resell telephone service to the public and impose charges thereon
additional to the charges specified in the telephone companies' filed schedules."

The U.S. also stated that under the hotels’ theory the Commission could prescribe rates on long
distance calls to and from the PBX board, but neither the Commission nor any other agency
charged with the regulation of telephone rates could prevent any amount of additional charges
being assessed against the guests making or receiving the call. The U.S. asserted that this result
would be contrary to the underlying policy of the Communications Act and pointed to the
Commission's Order which asserted that its role as regulator of rates could be undermined.

The hotels' surcharges are based upon telephone service supplied to guests, not the hotel services
supplied. As such, they should be included in schedules filed under Section 203 of the Act.
Section 203 is not limited to charges which accrue only to the financial benefit of the carrier.
The U.S. explained that the Communications Act was "designed to afford 'safeguards against
excessive and discriminatory charges to the using public,’ and unless its language compels
otherwise it should be construed to that end."”

Carriers may lawfully condition service in their tariffs. Regulations defining the rights,
privileges, and restrictions attaching to a particular type of service offered are commonplace in
tariffs. There is no effort to control the hotels’ businesses, as they may recoup their secretarial
expenses through other means. "The thrust of the regulation is merely at the practice whereby
the hotels, in the guise of reimbursing themselves for hotel services, in fact subject the use of
interstate and foreign telephone service to charges not contained in the published effective tariffs

for such service."

The U.S. rejected the assertion that injunctions may be issued under Section 411(a) against
entities that are not carriers only when necessary to aid in the enforcement of the Act against
carriers. Though Section 203(c) speaks in terms only of carriers, the U.S. stated that the section
was not intended to supersede the general principle of rate regulation that once a valid tariff is
filed it has the force and effect of law, and must be complied with by both carrier and customer
until changed or set aside.
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It also stated that Section 411(a) supplements Section 203(c) to the extent of authorizing judicial
action to bring about compliance with a filed tariff by all persons "interested or affected"
thereby, whether or not they are, or are acting for, carriers upon whom the express obligations of
Section 203(c) are placed. But the U.S. did not rely on this. Rather, it stated that the record
shows that the telephone companies were violating their tariff because they knew that the hotels
continued to add surcharges in violation of the tariff. While no injunction was in fact issued
against the telephone companies, Section 411(a) authorizes that making of orders and decrees
against additional parties "in the same manner, to the same extent, and subject to the same
provisions as are or shall be authorized by law with respect to carriers" -- not merely to the same
extent as such orders or decrees are issued against carriers.

Telephone Companies' Brief:

The telephone companies explained that the language in the tariff is a condition of service upon
subscribers and that the surcharges imposed by the hotels violates the tariff. The surcharges
impact the business of the telephone company because they are a deterrent to the use of the
service and a "disturbing element in the relations of the telephone companies with the public.”
The surcharges are collected only when the toll service of the telephone company is used, and

the surcharges are determined by the amount of the telephone company's charge. The tariff
merely impacts the use of telephone service; it does not regulate the hotels' businesses. The tariff
is valid, and the hotels must comply with it. To the extent that the telephone companies provided
service to hotels while they continued to add surcharges was for four days until this case was

brought.
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Chesnpeake and Potomac Telephone Company, by mailing
a copy ol snme, postage prepaid, on September 25, 1944,
to Speneer Gordon, Bsq., Atlorney for the Chesapeake and
Potomae Telephione Company, Union Trust Building, Wash-
igton, D, O,

Joseph W. Wyatt.

Sworn to and subscribed before me this 25th day of
September, 1944, Therese M. Tangova, Notary
I'ublie, D. ¢!, My Commission expires January 14,
1940,

[ fol. H94a) [IFile endorsement omitted]

[fol.595] Surreme Covnr or tig UNITED STATES
Ounkr Noting Prosasre Jumsmorion—November 13, 1944

The statement of jurisdiction in this case having been
submitted and considered by the Court, probable jurisdic-
tion iy nofedl.

Fndorsed on cover: File No. 48899, District of Columbia,
D.COUCS) Term No. 446. Ambassador, Inc., Washington-
Annnpolis Tlotel Company, David A. Baer & Robert O,
Neholz, o Pavtuership, et al, Appellants, vs. The United
States of Amerien, Amieriean Telephone & Telegraph Com-
pany, ot al. Filed September 9, 1944, Perm No. 446, ). T.
(o4,

(6026)

. {
2




INDEX

Sunsect INDEX

Page
Statement as to jurisdiction.............. ... .. ... 1
Statutory provisions on which jurisdiction rests. . . 2
The statutes of the United States involved in this
BUIb . o oot e e e 3
Dates of decree and petition for appeal. ... ... ... 5
Substantial nature of questions involved. ... .. ... 7
Oral opinion. ..o 10
ConelusiOn. . ..\ ot 10
Appendix—Oral opinion of the District Court. ... .. .. 11
TapLe oF Cases CITED
Ethyl Gasoline Corporation v. U. 8., 309 U. 8. 436..... 3

Statures CITED

Communications Act of 1934:
Section 203 (47 Stat. 1070; 47 U. 8. C. 203).... 2,3,7,8
Scction 401(e) 47 U. 8. C.401e) . .............. 2,7
Seetion 401(d) (47 U. S. C. 401d; 48 Stat. 1092) . . 2
Expediting Act, Section 2, approved February 11, 1903,
ag amended 32 Stat. 823, 36 Stat. 1167 (15 U. 8. C.

20549 U. 8. CodB) .ot 3
Judicial Code, Section 238 (1), as amended, 36 Stat.
1157, 38 Stat. 804, 43 Stat. 938, 28 U. 8. C. 345 (1).. 3

—4567



ARt I ecansen. - AP .

IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF COLUMBIA

Civil Action No. 23189

UNITED STATES OF AMERICA,

s, Plaintiff,

AMERICAN TELEPIIONE AND TELEGRAPH
COMPANY, ET AL,
Defendants.

STATEMENT AS TO JURISDICTION

(Flled August 2, 1044, Charles 19, Stewart, Clerk)

In compliance with Rule 12 of the Rules of the Supreme
Court of the United States, as amended, Ambassador, Inc.,
Washington-Annapolis 1llotel Company, David A. Baer
& Robert O. Scholz, Wasbington Properties, Ine., The Car-
roll Armns Ilotel, Inc, Commodore Iotel Corporation,
Hamilton Realty Corporalion, Harrington otel Company,
Ine,, Washington Ilotel Company, Dodge Ilotel Corpora-
tion, James S. Qore, 1lay Adams Corporation, The Lafay-
ette, Inc.,, The Lee Sheraton Corporation, Linwood Hotel
Corporation, Mayflower IIotel Corporation, New Colonial
Hotel, Inc., Lawrence (Gassenheimer, Robert D. Blacki-
stone, The Raleigh ITotel Company, Osear A. de Lima & Ed-
win A. de Lima, Shorcham Iotel Corporation, Hotel Stat-
ler Company, Inc., Twenty-Four Tundred Sixteenth Street,
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Inc., Washington Properties, Inc.,, Texwash Corporation,
and The Willard, Inc., defendants in the above entitled
cause, submit herewith their statement showing the basis
of the jurisdiction of the Supreme Court upon appeal Lo re-
view the deeree of the District Court.

This is a suit in equity brought in the District Court for
the District of Columbin by the United States of America,
as complainant, at the instance of the ederal Communica-
tions Commission, under the authority of Section 401(c)
of the Communications Act of 1934 (47 U. S. C, See.
401(c)) to obtain a decree against the defendant telephone
companies and defendant hotel companies enjoining alleged
violations of Scction 203 of said Act (47 U. 8. C,, Sce. 203).
The District Court granted the injunction against the de-
fendant hotel companies in a deeree entered the 8th day of
June, 1944,

A. Statutory Provisions On Which J urisdiction Rests

The Statutory provisions that confer jurisdiction upon
the Supreme Court to review the decree of Lhe District
Court are:

Section 401(d) of the Communications Act of 1934, 48
Stat. 1092, 47 U. S. (., Sce. 401(d), which reads as follows:

““The provisions of the Expediting Aect, approved
February 11, 1903, as amended, and of Section 238(1)
of the Judicial Code, as amended, shall be held to apply
to any suit in equity arising under Title 11 of this Act,
wherever the United States is complainant.’’

Seclion 2 of the Expediting Act, approved February 11,
1903, as amended, 32 Stat. #23, 36 Stal. 1167, 15 U. 8. C,,
Sce. 29,49 U, S. C., Sec. 45, which reads as follows:

“In every suit in equity brought in any distriet court
of the United States under any of the laws mentioned

in the preceding section, wherein the United States
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is complainant, an appenl from the final deerco of the
district court will lic only to the Supreme Court and
must be taken within sixty days from the entry
thereof.”’

setion 238(1) of the Judicial Code, as amended, 36 St.at.
11&’)S7L,c t38 Stat.( 82)4, 43 Stat. 938, 28 U. S. C. 345(1), which
reads as follows:

“*A direcl review by the Supreme Court of an inter-
locutory or final judgment or (.lecre'e of a distru:,t court
may be had where it is so provided in the f_ollowmg gec-
tious or parts of sections and not otherwise:

(1) Section 29 of Title 15, and section 45 of Title 49.
- - L] L] -« L] .

The three conditions set forth in Section 401(d) of the
Jommunications Act of 1934, supra, are met in the present
case, Lo wil, it is a suit in ecquity, it arises under Title 11
of said Act, and the United States is the Complainant.

The Supreme Court has held that the Expeditir-\g Act,
approved February 11, 1903, as amended, and Se(.:tlo?\ 238
of the Judicial Code, as amended, provide for direct ap-
peal to the Supreme Court from a Distriet Court:

Ethyl Gasoline Corporation v. United States (1940),
309 U. 8. 436.

B. The Statute of the United States Involved in the Suit

The validity of a Statute of the United States is not in-
volved, but the suit does involve the interpretation and ap-
plication of Section 203 of the Communications Act of 1934,
48 Stat. 1070, 47 U. 8. C., Sec. 203, which rcads as follows:

‘“(a) Every common carrier, oxcppt connecting car-
riers, shall, within such reasonable tune'ns.the Comm.ls-
sion shall designate, file with the Comimission and print
and keep open for publie in:qpect.ion sc}lcdulcs §howmg
all charges for itself and its connecting carriers for
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interstate and foreign wire or radio conuhbunication
hetween the different points on its own system, and be-
Lween points on ity own system and points on the system
of its connecting carriers or points on the system of any
ollier carrvier subjeel to this Act when a through route
has been established, whether such charges are joint
or separate, and showing the classifieations, practices,
and regulations affecting such charges. Such schedules
shall contain such other information, and be printed in
such form, and be posted and kept open for public in-
speclion in such places, as the Commission may by
regulation require, and cach such schedule shall give
notice of ity effective date; and such common earrier
shall furnish such schedules to cach of its connecting
carriers, and such connecting carriers shall keep such
schedules open for inspeetion in such public places as
the Commission may require.

(b) No change shall be made in the charges, classifi-
cations, regulations, or practices which have been so
filed and published except after thirty days’ notice to
the Commission and to the publie, which shall be pub-
lished in such form and contnin such information as
the Connnission may by regulations preseribe; hut the
Commission may, in its diseretion and for good cause
shown, modify the requirements made by or under au-
thority of this section in particular instances or by a
general order applicable to special cireumstances or
condilions,

(¢) No carrier, unless otherwise provided by or un-
der authority of this Act, shall engage or participate in
such communications unless schedules have been filed
and published in accordnnee with the provisions of this
Act and with the regulations made thercunder; and no
carrier shall (1) chiarge, demand, colleet, or receive n
greater or less or different compensation for such com-
muniecation, or for any service in connection therewith,
between the points named in any such schedule than
the charges specified in the schedule then in effeet, or
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(2) refund or remit by any means or device any portion
of the charges so specified, or (3) extend to any person
any privileges or facilitics in sucl.\ commumcn_hon, or
cmploy or enforce any classifications, regulntu'ms, or
praclices affecting such charges, except as specified in
such schedule.

(d) The Commission may reject and refuse to file
any schedule entered for filing which does not provide
and give lawful notice of its effective date. Any sche:d-
ule 50 rejected by the Commission shall be void and its
use shall be unlawful.

(e) In case of failure or refusal on the part of any
carrier to comply with the provisions of this section
or of any regulation or order made by the Commission
thereunder, such carrier shall forfeit to the United
States the sum of $500 for each such offense, and $25
for cach and every day of the continuance of such
offense.”’

C. Dates of Decree and Petition for Appeal

The date of the final decree of the District Court, here
sought to be reviewed is Juno 8, 1944. Tt rcads as follows:

“Order for Permanent Injunction

This cause came on Lo be heard before the Court on
the complaint of plaintiff seeking a permanent injunc-
tion, and on the answers of defendants, After a trial
held on April 26 and 27, 1944, in which the testimony
of witnesses, other evidence, and argument of counsel
were presented, the Court found for plaintiff against
defendant hotel companies herein, and is this day enter-
ing Findings of Fact and Conclusions of Law in sup-
port of its judgment.

It appearing that on January 22, 1944, defendant
The Chiesapeake and Potomac Telephone Company filed
with the Federal Communications Commission, as part
of its tariff schedules applicable o interstate and for-
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eign message toll telephone serviee, a new lariff regula-
tion, effective February 15, 1944, and which was con.
curred in by defendant Ameriean Telephone and Tele-
geaph Company, providing as Follows :

‘Message toll telephone service is furnished to
hotels, apartment houses and clubs upon the condi-
tion that use of the service by guests, tenants, men-
bers or others shall not he made subject to uny chargo
by any hotel, apartment house or club, in addition to
the message toll charges of the Telephone Company
as set forth in this tarifl.’

It further appearing that notwithstanding the pro-
visions of Lhis tariff regulation, and the provisions of
Section 203 of the Communicalions Act of 1934, as
nmended, defendant lotel companies have sinee Ieb-
ruavy 15, 1944, continued to collect, extra charges, or
surcharges, from individuals using teleplione private
braneh exchange extension stations on the premises of
defendant hotel companies to make and receive inter.
state and foreign telephone toll cully, in addition to the
regular and effective tariff charges of defendant tele-
phone companies, and the Federal tax, applicable to
such calls.

It is, therefore, this 8th day of June, 1944, adjudged,
ordered, and decreed, that the defendant hotel con-
panies, and each of them, and all persons neling under
the authority or control of each of them, including their
oflicers, agents, servants, and attorneys, be, and they,
and each of them, are hereby enjoined and restrained
from charging, demanding, collecting, or receiving any
charge for and in connection with any interstate or for-
cign message foll telephone service to or from the
premises of defendant hotel companies, other than the
message Loll telephone charges set forth in the appliea-
ble and effective tariff sehedules of defendant telephone
companies on file with the Federal Communications
Comnmission, and the applicable Federal taxes,
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Jour ins jurisdiction over this proceeding in
org‘c!lre Ellnon‘:l gtﬂ:\tlizlxy igsuc any other injunction against
defendants, or any of them, as may appear necessary
to effectuate its decision.

+ By the Court.

(S.) Danier. W. O’DonoGHUE, .
A ssociate Justice.

Petition for allowance of appeal was presented on August
2, 1944.

D. Substantial Nature of Questions Involved

This is an action in equity instituted under the provi-
sions of Section 401(c) of the Commmzica%ions Act of. 1?34,
ot the request of the Federal Communications Commlssl?n,
alleging violations by the defcndanif telephone companies
and twenty-seven hotels in the District o.f C.olumbla of the
provisions of Section 203 of the Communications Act.

The botels in the District of Columbia, like hotels gener-
ally at the present time, provide telephone inst'ruments in
hotel rooms so that guests can make and receive calls in
their rooms, take and deliver telephone messages for gu(.asts,
page their guests, and perform other secretarial services.
It has been their practicc for many years to reimburse
themselves for the cost of these services by what are called
‘“‘gervice charges’’ made to guests making telephone calls
from their rooms.

In 1942, an investigation of the prnct.ices of the tclgphone
companies and the hotels in the District o.f (.)o]umbx.a was
undertaken by the Communications Commission, which by
its report and order dated Decemnber 10, 1943, found that th.e
gervices rendered by the hotels were toll telephone communi-
cations services subject to the provisions of the Commauni-
cations Act of 1934 and that any cbarges therefor should be
shown in tariffs filed with it by the telephone companies un-
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der the provisions of Section 203 of the Act, or that tariffs
should be filed which contained specific provisions with re-
speet to the conditions upon which telephone service would
be furnishbed. )

In supposed complianee with the order of the Communi-
cations Commission, the telephone companies filed a tarifl

schedule, which purported to become effective on I'ebruary
15, 1944, providing as follows:

‘14, Service Furnished to Hotels, Apartment Iouses
and Clubs

Message toll telephone service is furnished to hotels,
apartment houses and clubs upon the condition that
usc of the service by guests, tenants, members or others
shall not be imade subject to any charge by any hotel,
apartment house or club in addition Lo the message toll

charges of the Telephone Company as set forth in this
tariff.”’

The hotels therealter continued to make their charges and
the telepbone companies continued Lo furnish toll teleplhione
service to Lthe hotels, whereupon this action was instituted.
The section of the Act alleged to be violated is Section 203
requiring common carriers {o file tariffs showing their
charges and their classifications, praclices and regulations
affecting such charges and probibiting them from making
olher charges or exlending to any person any privileges or
facililics in communication except as specified in their tariff
schedules.

The District Court found that the telephone companies
were not violating the Act and should not be enjoined but
that the hotels were violating the Act and should be en-
joined.

The questions presented include the following:

1. Whether the services rendered by hotels are toll tele-
phone communications services subject to the Communica-
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tions Act of 1934, charges for which, if any, must-be gshown
in tariffs filed with the Communications Commission.

2. Whether the Communications Commission has juris-
Jdiction over the charges of hotels for their services of the
character involved.

3. Whether, if the services for which the hotcls make
their charges are hotel services and do not consti.tut.o toll
telephone communications by a common carrier within the
application of the Communications Act of ]‘.)'.;34, the telephone
companics may make the furnishing of their toll telephox}e
gervice condilional upon what the hotels charge for their
hotel services in the conduct of their hotel business.

4. Whether hotels, which are not common carriers sub-
jeet to the requirements of the Communications Act of 1934,
can be found guilty of a violation of those provisions and
whether an injuuction may issue against the hotels, when
the telephione companies which are carriers subject to the
Communications Act, 1934, are found not to be violating the
statute and no injunction is issucd against them,

There has as yet been little judicial interpretation of the
provisions of the Communications Act of 1934 upon which
{his action rests. The questions presented are questions as
to which no controlling precedents have as yet been an-
nounced. They are questions of great concern not only to
the hiotels in the District of Columbia and to the telephone
companics operating there, bul also to hotels, clubs and
apartment houses and the telephone companies throughout
the country.

Furthermore, the amounts involved are very substantial,
the charges which the hotels have herectofore collected
amounting on the average to several thousand dollars an-
nually for each hotel, so that the aggregate amount of the
charges for the hotels directly involved in this case, being
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the hotels in the District of Columbia, will exceed $100,000
annually and the aggregate amount of the charges of all
hotels interested in the questions involved will be many
times this figure.

Oral Opinion

A copy of the transeript of the oral opinion delivered by
the Court in deciding this case is affixed hereto and marked
“Iixhibit A.”’

Oonclusion

It is thus clear that this appeal is within the exclusive
Jurisdiction of the Supreme Court and involves the review
of substantial errors of the trial Court.

Respectfully submitted,

Parxer McCoLLESTER,
George pe Fonest Lorb,
Attorneys for Defendant
Hotel Companies,
25 Broadway,
New York 4, New York.,
Joserr W. WyarT,
Attorncy for Defendant
Hotel Companies,
Southern Building,
Washington 5, D. C.

August 2, 1944,
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EXHIBIT A

ORAL OPINION OF THE COURT

Pages 348 to 357
of Transcript

““In the first place the Court bolds that the law and the
regulations involved in this case, whereby the IMederal Com-
munications Commission was established and acts, are law-
ful and valid.

The Court holds that this Court bas jurisdiction of the
subject matter of this case and of the parties, and that the
Federal Communications Commission likewise had juris-
diction of the matter of the tariff schedules, and so on, that
were made governing the iwo defendant telephone com-
panies and others engaged in the telephone business.

Now that covers the points of law that have been raised
here.

The Court holds that any relief along the lines of the
tarifl schedules, that the hotels here may wish, or that the
telepbone companies here may wish, should be taken up
before the Ifederal Communications Commission,

Now on the matter of motions to strike out certnin testi-
mony, or objections, rather, to the admissibility of certain
testimony, the Court rules now that it is not to consider and
will not consider in its decision any of the testimony, oral
or writlen, that was offered in this case in regard to a pro-
posed 15 per cent commission to be paid by the telephone
companies to the hotels. That was merely an offer. It
didu’t go so far as to be called an offer of compromise be-
canse there is no controversy in regard to mouey or charges
between the telephone companies and the hotels. It may be
a businesslike proposition on the part of the telephone com-
panies to try to help the hotels out, because they are mighty
road customers of the telephone companies.

But whatever the motive was that prompted it, it wasn’t
an offer of compromise, and even if it were, the Court
shionldn’t consider it beeause it was never carried through;
and if it was a generous offer—I doubt whether I could go
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so far as to say it was—Dbut if it was a businesslike proposi-
fion, or if selfish interests were governing the telephone
company, whatever it was, it doesn’t bear upon the es-
sential issues of law and lact in this ease.

Therefore, the Court is not considering any of the evi-
dence, oral or writlen, that was introduced here in regard
to thal proposed payment of 15 per cent of the toll charges
to the hotel defendants.

Now there has heen testimony offered here to show that
what {lic hotels put on the bills of those guests who used the
long distance phones was a reasonable charge for secre-
tarinl service or hotel service, or whatever else you wish to
eall il Well, the Court. will not consider ov go into the ques-
{ion of whether it is reasonable or unreasonable, because
thal isn’t an issue in this case. Maybe it is most reason-
able, and maybe the hotel guest is very well pleased with the
amounts that have bheen charged for the accommodation
and services rendered. But that isn’t here before me.

1 couldn’t undertake to say that the hotels are rendering
serviees worlth 15 pereent of the charge for long distance
calls, and therefore could be able to add that amount to the
bills of their guesis; T couldn’t say that the ten per cent
that they are apparently charging is too much or a fair
charge, or what. So the Courtl is going to disregard the
testimony concerning the reasonabl-ness of this charge,
or surcharge, that the hotels are making to their guests for
long distance calls. So that is eliminated from the case.

Now although it may not be required of the Court—be-
canse the Ifederal Commmunieations Commission tankes an
allernative position—to pass upon the issue as to whether
the hotels are agenls of the {clephone companies, or
whether they are to be regarded as subseribers, 1 think a
Courl ought to take a sland on that because that is a vital
isgue in this case.

With all due respect to the plaintiff in this case, the Gov-
erment, 1 think they ought to come into Court on a definite
theory and not leave the Court o choose, and the plaintiff

ray, ‘ Well, take this and if you don’t like it, take that and
make it the basis of your decision.’
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In the opinion of the Court the testimony in this case
actually fails to show that these hotels are the agents of
the telephone company. There was no written agreement
to that cffect introduced here; there was no oral agr(?ement
to that effect introduced here; and there is no t‘estlmony,
wrilten or oral, from which this Court could imply the
existence of any agency in the hotels on behalf of or as
agent of the telepbone company. _

In the opinion of this Court the hotels are subseribers.
They enter into a contract with the telephone company.
‘You render us such and such service and we will pay you
such and such money’. They get the bill every month or
two and they pay the telephone company—that was the evi-
dence in this case—the ammount that they owe them as sub-
seribers for telephone service from the telephone company.

Now that being so, the telephone companics have no con-
trol whatever over what these hotels are doing in regard to
{his surcharge. But they have knowledge of it. At least,
if they didn’t have knowledge of it before this ease came
up, they have knowledge of it loday. As a matter ot: fact
the testimony shows thatl they have had knowledge of it for
some time because they have discussed the matter and en-
deavored to make some scttlement of it.

So the telephone companies are charged with what the
hotels are doing in regard to these surcharges they are
making on the bills of their guests, for toll or interstate
NCSSNEKCS,

Now that brings up the question of why we have a Federal
Communications Commission. Well, maybe some pcople
wish we didn’t bave it.

Then the question comes up as to what persons, vghat
property or what purpose this Iederal Communications
Commission was established for. I take it that without
doubt it was established for the benefit of the public, and to
protect the public in regard to such matters as those in-
volved in this ease. They didn’t want to leave the public at
the mercy of the telephone companies, having a monopoly,
as ono witness undertook to say, or maybe I suggested it to
him. But any way, monopoly or no monopoly, .this Act and
these Regulations and these tariff schedules in regard to
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telephone messages going out through the states, all have
the principal purpose of protecting the public against being
overcharged. If we didn’t have the IFederal Communica-
tions Commission, and didn’t bave the regulations, and
didn’t have these tariff schedules, the telephone companies
could say, if you wanted to talk to John Jones in New York,
‘Ten Dollars’, or ‘Twenty Dollars.’ The man calling New
York from Washington would say, ‘That is too much.’
They would say, ‘Well, if you think it is too much you can’t
talk, you can take the train and go up and see him.’

Well, you know such things have been done in the past by
corporations, especially by public utilities when they
weren’t under control.

[ have said that because the public are the ones to be
primarily protected by this Commission and by the law
establishing it, and by the Regulations and Orders that it
has made.

If someone who is connected with getling these messages
from the person Lelephoning, to the receiver in New York,
the person receiving the message, if somebody else who has
some conncclion or part in transmitting those messages
undertakes to slap on an extra charge, whether it is 5 per
cent, 10 per cent, 20 per cent, or maybe 50 per cent, or it
might even be 100 per cent, just doubling it up, if that were
permitted it would be negativing in part, or maybe entirely,
the purpose of this Commission and the purpose of this law
nnd of the regulations and orders of this Commission, and
the public would not be protected in regard to their inter-
stale telephone messages.

Now, that being so, if someone who has gotten telephone
facilities as a subscriber, from the telephone company—and
they have gotten those facilities for their own benefil, to
accommodate their guests in the hotel—undertakes, when
the messages are going through, to render services to the
guests, and then undertakes to surcharge and make the
charge go above, in amount, the tariff schedule, that would
be doing indirectly what the telephone company is not al-
lowed to do, and what the law, by its express and implied
terms, and by the regulations of this Commission, and its

orders, did not mean to allow,
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Now under those circumstances I think that the hotels—
it isn’t for me to say what they should do—but they could
render less service because they were not getting paid for
it, just like you could put dimmer lights in the rooms of a
hotel, instead of GO-watt lights you could put in 40-watt
lights—that is up to the individual hotel. They are in com-
petition wilh one another and they can spend as little or
as much as they sce fit in trying to get guests and patrons
and trying to keep them, -

So in this case they don’t have to render all the service
that they do. And if it is too expensive—they all appear
to be pretty well organized here—they can all agree to
cut down on the expense where they are losing money.
They could do that or they could charge for these serv_ices
separately under some other item, whatever they might
wish to call il—secretarial services, accommodation for
this or that, Or they could go before the Federal Commu-
nications Commission and ask to have an allowance put in
the Larifl schedule; or they could go to the Rent Commission
and because of the action of this Court—if an injunction is
granted—could say, ‘We should get more rent for our
rooms’. Or the holels could go to the food or the drinks
commissions and {ry to get them to permit a raise in the
price of food or drinks,

But that is up to the hotels; they will just have to figure
out a way to get the money ; and if they can’t get it this way

they will either have to cut down the service or get it some
other way.

Then—-of course [ needu’t suggest it hut—if they want
lo they have the proposilion made to them of getting 15
per cent from the telephone company.

As I say, these suggestions I have made are just thoughts,
but they don’t enter into my decision at all. The hotels
have, as T have indicated, a nwuber of possible ways in
which they may recoup the losses they say they are sus-
taining; but the Court isn’t concerned with that, that is a
worry of the hotels and not of this Court.

Accordingly the Court considers that in this case, while
it could enjoin these telephone companies if the facts of
the case required, from the facts in this case it appears that
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the telephone companies are not vielating the tariff sched-
ules at all, and therefore there is no remedy that should
be grauted at this time against the telephone companies for
any acts of their own. Since the Court has held that the
hotels ave notl the agents of the telephone companies, there-
fore the telephone companies are not responsible for what
the hotels are doing now.

But the hotels know what they are doing, and the Court
holds that they are responsible for what they are doing,
and they ave making the public pay more for toll charges,
or for intersiate telephone charges than what the Federal
Communications Commission has allowed, and therefore
they are violating this tariff schedule of the FFederal Com-
munications Commission, they are violating the law, and
violating the rules of the Federal Communications Com-
mission, and should be enjoined accordingly.

So the Court will grant an injunction restraining the
hotels from adding these surcharges to the Dbills of the
guests of the hotels, in addition to the regular charges for
the interstate toll charges.

The Court will further reserve, in this ease, jurisdiction
of it so that should {he hotels refuse to obey the order of
this Court, enjoining them from making these charges, and
the teleplione companies, knowing  that they have made
these charges and that they are still making them, and that
by rendering them plione service they will thereby be aid-
ing and abetling them, and indirectly, maybe; encouraging
thew to violale the order of this Court and the order of
the Federal Comimunications Commission, then the Court
would feel that it would have jurisdiction and authority to
enjoin the telephone companies by mandatory injunction,
or prohibitive injunction, rather, prohibiting thein from
rendering any further service Lo those hotels.

Thal, I think, covers all the issues in the case.

Counsel can confer {ogether and prepare findings of fact,
conclusions of law, and a judgment in the case.’’

(4567)
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the telephone companies are not violating the tariff sched-
ules at all, and therefore there is no remedy that should
be granted at this time against the telephone companies for
any acts of their own. Since the Court has held that the
hotels are not thie agents of the telephone companies, there-
fore the telephone companies are not responsible for what
the hotels are doing now.

But the hotels know what they are doing, and the Court
holds that they are responsible for what they are doing,
and they are making the public pay more for toll charges,
or for interstate teleplione charges than what the Federal
Communications Commission has allowed, and therefore
they are violating this tariff schedule of the Federal Com-
munications Commission, they are violating the law, and
violaling the rules of the Federal Communications Com-
mission, and should be enjoined accordingly.

So the Court will grant an injunction restraining the
hotels from adding these surcharges to the bills of the
guests of the holels, in addition to the regular charges for
the interstate toll charges.

The Court will further reserve, in this case, jurisdiction
of il so Lhal should the hotels refuse to obey the order of
this Court, enjoining them from making these charges, and
the telephone companies, knowing that they have made
these charges and that they are still making them, and that
by rendering them phone service they will thereby be aid-
ing and abetting them, and indireclly, maybe; encouraging
them to violnte the order of this Court and the order of
the Federal Communications Commission, then the Court
would feel that it would have jurisdiction and authority to
enjoin the telephone companies by mandatory injunction,
or prohibitive injunction, rather, prohibiling them from
rendering any further service to those hotels.

That, I think, covers all the issues in the case.

Counsel can confer {ogether and prepare findings of fact,
conclusions of law, and a judgment in the case.”’
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Ox ArpeaL From TiE DistricT Court oF THE UNITED STATES
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BRIEF FOR APPELLANTS
Opinion of the Court Below

The {rial court rendered an oral opinion which is not
included in an official report. The oral opinion appears
in the record at pages 50-55. The findings of fact and
conclusions of law are printed at pages 55-67 of the record.

Statement of the Grounds on Which the
Jurisdiction of This Court is Invoked

The jurisdiction of this Court is invoked under the fol-
lowing statutory provisions:
(a) Section 401(d) of the Communications Act of
1934, 48 Stat. 1092, 47 U. S. C., Sec. 401(d), which reads
ag follows:
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““The provisions of the Expediting Act, approved
February 11, 1903, as amended, and of Section 238(1)
of the Judicial Code, as amended, shall be held to
apply to any suit in equity arising under Title IT of
this Act, wherever the Uniled States is complainant.’’

(b) Section 2 of the Ezpediting Act, approved Feb-
ruary 1, 1903, as amended, 32 Stat. 823, 36 Stat. 1167,

15 U. 8. C,, Sec. 29,49 U. S. C., Sec. 45, which reads as
follows: '

“In every enit in equity brought in any district
court of the United States under any of the laws
menlioned in the preceding scction, wherein the
United States is complainant, an appeal from the
final decree of the district court will lic only to the
Supreme Court and must be taken within sixty days
from the entry thereof,”

(¢) Section 238 of the Judicial Code, as amended,
36 Stat. 1157, 38 Stat. 804, 43 Stat. 938,28 U. 8. C. 345,
which reads in part as follows:

“A direct review by the Supreme Court of an
interlocutory or final Judgment or decree of a dis-
trict court may be had where it is 80 provided in the

following sections or parts of sections and not other-
wige:

(1) Secction 29 of Title 15, and section 45 of
Title 49.”

This Court has jurisdiction under these provisions
since (a) this is a suit in cquity under Title 11 of the Com-
munications Act; (b) the United States is the complainant,
and (c) the case is here on direet appeal from a final decree
of the Distriet Court taken within sixty days from the entry
thereol (the deeree of the District Court was entered on
June 8, 1944, and the appeal was allowed by an associate
Justice of said court on August 2, 1944),

This Court noted probable Jurisdiction on November 13,
1944 (R. 306).

3

Statement of the Casge
The Nature of the Action

This is a civil action instituted in the District Court of
the United States for the District of Columbia in the name
of the United States as complainant but at the request.of
the Federal Communications Commission. The complam.t
alleges that the action was brought pursuant to the prov1;
sions of Section 401(c) of the Communications Act of 193'4
(hereafter generally referred to as the Act) to enjoin vio-
lation of Section 203* thereof by defendants (R. 4). The
defendants named were the American Telephone and Tele-
graph Company and the Chesapeake and Potomac Tele-
phone Company, herein jointly refferred to'as !;he telephone
company, and twenty-seven hotels in the District of Colum-
bia (R. 1, 2). ‘ N

Section 203, in so far as it is here pc'ertment, by Bl.lblel-
sion (a) requires ‘‘Fivery common carrier’’ to ﬁlg with the
Commission *‘schedules showing all charges for 1.tself apd
its connecling carriers for interstate and foreign wire
* * * communication * * * and showing the classi-
fieations, practices and regulations affecting such charges,’’
and by subdivision (¢) provides that

“‘no carrier shall (1) charge, demand, collect,. or re-
ceive a greater or less or differen‘t compensation for
such communication or for any service conpected there-
with * * * than the charges specified in the sched-
ule then in effect,or * * * (3) extend to any person
any privilege or facilities in such communication, or
employ * * * any * * * praclices nffe(it,mg such
charges, except as specified in such schedule.

Tt is not alleged nor has it been found or proved that the
hotels are ‘‘common carriers’’ or ‘‘carriers’’,

Nevertheless it is alleged that the hotels .violute these
provisions by their long-established practice of malf-
ing so-called service charges to their guests who avail

* These and other statutory provisions involved are reproduced
in the Appendix hereto.
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themselves of the facilities afforded to them by the hotels
for making toll telephone calls from their hotel rooms and
of the services of the hotels in placing such calls, taking mes-
suges, cle. These service charges are designed to compen-
sate the hotels for the substantial expense which they incur
in providing telephones and equipment in hotel rooms, oper-
ating the PBX switchboards through which the lines in
the hotel are connected with the trunk lines of the tele-
rhone company, paging guests, taking messages and per-
forming various other services generally described as
‘‘sccretarial”’. These service charges are billed to guests
by the holels as a separate item on their hotel bills and
are retained by the hotels (R. 61). The hotels also chargo
their guests the exacl amounts of the charges of the
telephone company for their respective calls, for which
telephone charges the telephone company bills the hotels
as subscribers, just as it bills other subscribers. The tele-

! phone company does not bill the guests but looks to the
hotels for payment (R. 61).
X Tt is alleged that the collection of these service charges
by the hotels has violated Section 203 of the Act since Feb-
o3 ruary 19, 1944, on which date it is contended that there be-
b came effective a new tariff schedule filed witl the Commis-
£r sion by the telephone company, which provides:
! ““Message toll telephone service is furnished to
v hotels, apartment houses and clubs upon the condition
7 - that usc of the service by guests, tenanis, members or
4

. others shall not be made subject to any charge by any
hotel, apartment hounse or club, in addition to the mes-

sage loll charges of the Telephone Company as set
forth in this tarifr.”

Notwithstanding that the hotels are not carriers and
that Scetion 203, by its terms, applies only (o carriers, and
nolwithstunding that the service charges collected by the
hotels are retained by them and are not in any way re-

; mitted to or received by the telephone company, which re-
l ceives only ils tarifl rates, the complaint alleges that

5

““each of the defenduants has illegally continued and is
illegally continning to c!mrgo, demand, collgct, or re-
ceive surcharges or service c:lmrges for and in connee-
{ion with interstate and foreign message toll telephone
communicalions * * *.”' (R. 10)

The hotels, by their answer, anied any illega_lity on
their part in collecting their service charges, denied tllxe
validity of the tariff schedule or that it ever became lfagal y
effective, denied that their service 'charges were subject to
the provisions of the Communications Act of 1934 or the
jurisdiction of the Commission or that they could be regu-
lated in any way by tariffs filed by the telfa?hone company
with the Commission, denied the enforcea?bll.xty. of: the tariff
schedule against them, and denied the Juns.dlctlon of the
court to issuc the injunclion prayed for against the hotels
(R. 42-45). .

The telephone company, by its answer, denied unlawful
conduct on its part (R. 47-560). .

A motion by the Commission for a temporary r'estral.n-
ing order was denied (origina_l record 112-, oymtted in
printing) and the case was tried before District Judge
O’Donoeuur without a jury.

The Services and Service Charges of the Hotels*

In the lobbies or other accessible locations.of all of the
defendant hotels, telephone booths have been installed a'nd
arc available to persons in the hotels, by means of which
calls can be made without involving the services of tloxe
hotels and their personnel. Charges for these (Ealls are paid
dircetly to the telephone company through coin 'boxes and
are at the tariff rates of the telephone company without any
additional charge being made or collected by the hotels
(R. 62).

* At the trial of the case on April 26 and 271944, the cvidence
was limnited to the situation at one hotel, namely, The Shoreliam, and
it was stipulated that the testimony in regard to the facts at the other
hotels would be substantially the same (R. 101, 169),
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However, the hotels, as a part of their hotel service to
their guests, have made it possible for guests to make and
receive teleplione calls in their rooms by having telephones
installed thercin conneeted with the so-called PBX gwitch-
boards of the hotels and have also customarily provided
lumerous message and secretarial services to thejr guests
in connection with telephone messages (RR. 57, 60). The
telephone company, by regulation, refuses to permit any
telephone equipment not procured from it to be connected
with its trunk lines, and therefore the telephone instruments
in the hotel rooms and the wiring thercfor, as well ag the
PPBX switehboard through which the connection is made,
must be procured from the telephone company (R. 132, Find-

ing 6, R. 57) although there is olher equipment that might
be used (R. 132).

The telephone equipment of a hotel consists basically
of u privale switchboard, known as a PBX board, and ex-
tension lines from the switchboard to the rooms, with tele-
phone instruments at the end of each extension line, The
trunk lines of the telephone compay come to the switch-
hoard and there conneet with the hotel’s equipment (R.
98). There is various other auxiliary equipment, and the
equipment of the Shoreham, which is typical, was described
by a wilness as follows:

“The Shoreham has a ¢ position switechboard with
39 trunk lines, 2 auxiliary lines, 855 stations, 204 diree-
tory listings, 2 mine sets, 2 wiring plans, 8 buzzer cir-
cuils, 4 gongs, 29 bells, and a 4-line conlerence equip-
ment, one booth, 2 additional stations, one lamp
indieator, 8 operator sets, 11 long distance terminal
loops or trunks, 7 wiring plans #203 and 600 feet of
mileage for an off-premise station.’ (R. 102)

The amount and type of equipment in a hotel is entirely
o matter of the hotel’s choice (R. 128).

The equipment in the hotel is exclusively under the man-
agement and control of {he hotel, aund is manned by em-
ployees of the hotel (R, 128). The cost of the equipment
is borne by the hotel in the form of u monthly charge paid

1

to the telephone company for use of the eqmpr.nent, atxllld
the employces who man the equipment are paid byb e
hotel (R. 58, 128). Indeed, the telephone .com’pany y &
tariff provides ‘‘ All operating at the subscriber’s p.remxse’s’
must be performed at the expensec of the subscriber—

(R. 220). This cost is substantial, the cost to the.Short;-
ham in 1943 being $8,680.10 for use of the equipment,
and $21,895.62 for payroll (R. 162). o .

The telephone equipment in the hotel, begn.mmg w§th
the switchboard, is sclf—coutnined,.needs no outside service
or operator (R. 131) and the service of the te.lephone com-
pany is required only when a cftll goes outS}de the hotel,
that is to say, on the exterior side of the switchboard (R.
131).

The hotel subseribes to and rec.eives fzron.x the te-lephone
company the usual {elephone service which is furr'ushed to
any business establishment, oflice, or otl'ler sub‘scrx.ber hav-
ing a private switchboard (R. 128). This service is knowp
as Private Branch Exchange, or PI?X, service. Ther.e is
no difference between the private switchboard }nstallnt}ons
in, and the service rendered o, hotels anc-l the ms.tallatlons
in, and the service rendered to, n.ny private switchboard
subscriber, either in available equipment and the charges
therefor, or service rendered and the charges therefor (R.
128). . o

In addition lo procuring ufld paying for the interior
telephone equipment, and paymg for the operators who
man it, the hotel furnishes a variely of services to guests
who use the telephones. These can be deseribed best' as
secretarial services and are con}parnble to the services
rendered by a secrelary in a prlva.te office (R. 60, 164).
As examples, the hotel operators will place and comple.te
long distance calls for a hotel gutfst (R. 1(?4), thus permit-
ting the guest to go about his business until t.he called per-
son is ready. This may take several hours in the case of
n call to a distant phone when the circt.lits are busy (R. 161).
Incoming messages are received during a guest’s nbsePce
and memoranda of them left for him (R. 165). Outgoing
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messages are transmitted for a guest who will be absent at
the time the called person is reached or who has not the
time or inclination to deliver themn personally. Guests may
leave word where they will be at o designated time and call-
ing persons are given this information by the hotel oper-
ators. (uests who may not be at the telephones in their
rooms are located by hotel employees and called to the phone
(R. 165). Guests who are not cven in the lotel when an
incoming call is received will be reached where possible
and advised of calls (R. 165). Quests wishing telephone ser-
vice suspended for a period are given this protection (R.
166), and guests may advise the hotel operator that they
will receive calls only from designated people and the
operator suspends all other calls (R. 166). The services
of this nature are manifold (R. 165). "

The Lelephone company is not permitted under its tariffs
to render these services which are rendered by the hotel
(RR. 59, 209, 210, 129). Its tariff provides

‘“14. The Company will not transmit messages * * *.
IEmployeces of the Company are forbidden to accept
cither oral or written messages to be transmitted over
the lines of the Company.”” (R, 230)

To reimburse itself for the cost of the facilities furnished
aud services rendered to their guests, it has long been the
practice in the hotel to make g scervice charge to their guests.
This charge has been ten cents per toll call where the tele.
phone tariff charge is one dollar or less, ten per cent of the
telephone tariff charge where such charge is more than

one dollar, with a maximum charge of three dollars per call
(R. 150).

The guest is al
the hotel p
(R. 60).

The telephone company has nothing whalever to do with
the charges made by the hotel {0 jts guests (R. 131). 1t
looks to the lotel to pay the telephone bill based on the tar-
iff charges, and knows nothing of what the hotel may collect
(R. 120). The telephone company gets no part of the
charge collected by the hotel from its guests (R. 120).

o charged the regular tariff rate which
ays to the telephone company for the toll call

9

The Proceedings Before the ¥Federal
Communications Commission

i rovision of the telephone company upon |
whi’flilihgg ::(f:ifn rests was filed following and it_\ s'uppt-)sed
compliance with an orde‘rt made by the Commission in a
pm;‘e}?g l(‘;g;::;g;zt: :ls 1:-?:'plo.rt indicates that it was led to its
conclusion by its coneeplion of the policy which f)ught to
be reflected in the Act rather thur} by an analysis of the
statute itsclf. The Commission said:

“If the collection of such surchnrges. were not sub-
jected to regulatory control, a subscriber, or anyone
else other than the telephone company, who is per-
mitted by the telephone company to control access :o
the use of a teleplone, could' freel_y resell mtersta(;
and foreign telephone service, imposing any charges o
his own on such use.”” (R. 26)

The Commission said there were thx:ee possibilities as
to ‘‘responsibility for the surcharge’’; either (1) that they
are charges of the telephone company on the ground that
the hotels are ils agent for collection; (2) that the 'hotels
are connecting carriers for hire and themselves subject as
carriers to the Communications Act; or (3) tha!; the hotels,
a8 subsecribers, receive telephone service ‘‘subject to su.ch
tariff provisions as may apply’’ (R. 27, 28). V'I‘he Commt;-
sion then found that the hotels “‘are agents of the respond-
ents’’ (R. 29, 30), and that any charge for the services ren-
dered by the hotels ‘““must be properly shown in effective
tariffs’’ filed by the telephone company (R. 30). The Com-
mission expressly omitted any finding as to whc.ther the
hotels were eonnecting carriers (R. 30): But notwithstand-
ing ils finding that they were agents it found them .to be
subseribers (R. 30). And it concluded that the tariff of
the telephone company which should be ﬁlcd.to show any
fervice charges made by the hnl(}]s “mn;_r conmst. n.f n tm:lﬂ’
regulation * * * which contains S!)(‘.Clﬁ(? provisions wgth
respect to the conditions upon which telephon? service
* * * igfurnished * * * tohotels * * °*. (R.36)
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The Tariff S8chedule of the Telephone Company

It should e noted that the Commission’s order did not
require the t{elephone company to file a schedule which
would attempt to prevent the hotels from making any
charge whatever for their services but simply required it
to file a schedule slating what service charge would be
permitted.

ITowever, on January 22, 1944, the Chesapeake and
PPotomac Telephone Company filed a tariff with the Federal
Communications Commission, purporting to become effec-

tive February 15, 1944, which contained the following pro-
vision:

‘“‘Message toll telephone service is furnished to
hotels, apartment honses and clubs upon the condition
that use of the service by guests, tenants, members or
others shall not be made subject to any charge by any
hotel, apartment house or club in addition to the mes-
sage toll clinrges of {he Telephone Company as set
forth in this tariff.”* (R. 62, 63)

The Institution of This Suit

Not only had the Commission’s order not required the
telephone company to file a schedule designed to bar any
service charge by the hotels, but the Commission in its pro-
ceeding had made no investigation whatever of the services
of the hotels or of the costs incurred by them for which
their service charges were made.

Nevertheless, the ink was hardly dry on the telephone
company's ncw schedule when the Commission, through the
Attorney (eneral, instituted this suit to enforce compliance

with the schedule and to enjoin the hotels from making
their service charges.

Not only this but the Commission asked that a temporary
restraining order be issued forthwith, at once restraining
the hotels from making their charges upon which for many
years they had relied to reimburse themselves for the sub-
stantial expenses incurred by them. As has been said, this

1

temporary restraining order was denied and the case pro-
ceeded to trial on the merils.

The Decision of the District Court

The District Judge concluded that

«from {he facts in this case it appears that the tele-
pli;(l)?\le" companics are not v.iolating the tariff schedules
at all, and therefore therc_z is no remedy that should .be
granted at this time against the telephone companies
for any acts of their own.” (R. 54)

The Commission had based its decision upon its finding
that the hotela were the agents of the telephone company
and for this reason had ruled that they fshould make no ser-
vice charges, except as provided for in schedules of the
telephone company. ' '

The District Court, however, overruled this conclusion
and cxpressly found that the hotels were not agents of the
telephone company (R. 63). The District Judge correctly
said that the ovidence

¢¢fails to show that these hotels are the agents of the
telephone company. There was no written agreement
Lo that effect introduced here; there was no oral agree-
ment to that effeet introduced llel:e; an'd there 18 no
testimony, written or oral, from which this Court could
imply the existence of any agency in the hotels o’x:
bebalf of or as agent of the telephone company.
(R. 52)

Judge O'Donoguue ruled that “‘the hotels are sub-
scribers.”  (R. 52) _
There is nothing in the statute that requires that th
charges of subscribers for their services and expenses must
be specified in or are to be c?lltrolled by tariffs of the
telephone company. The District Judge, however, argued
that if a hotel as a subscriber
coundertakes, when the messages are going through, to
render services to the guests, and then undertakes to
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surcharge and make the charge go above, in amount,
the tariff schedule, that would be doing indirectly what
the telephone company is not allowed to do, and what
the law, by its express and implied terms * * * did
not mean to allow.”” (R, 53)

Since, as we shall argue more fully hereafter, Section
203 prohibits ouly ¢arriers from colleeting charges otherwise
than strietly in accordance with their taviff schedules, and
the Distriet Court found that the ‘“telephone companies are
not violating the tariff schedules’’, it would seem to follow
inevitably that there was and could be no violation of Seec-
tion 203 at all, and that the action should have been dis-
missed.

Nevertheless, on the ground that ‘‘the hotels know what
they are doing” and despite the fact that they are not
carriers or agents of the telephone company, that the tariff
is not theirs and that the statute contains no words or pro-

hibition directed to subseribers, the Distriet Court concluded
that

“they (the hiotels) are violating this tariff schedule
of the IPederal Communications Commiinsion, they are
violnting the law, and violating the rules of {he Ied-

eral Communiceations Commission, and should e en-
Joined accordingly.” (IR. 55)

In the conelusions of law the District Court stated the
malter thus (IR G6):

9. The collection by defendant lotel companies
from users of interstate and foreign message toll tele-
phone service of an extra charge, or surcharge, in addi-
tion to the regular tariff charges specified in the effec-
tive and applieable tariff schedules of defendant tele-
phone companies on file with (he Federal Communica-
lions Commission, and the Federg] tax on such service,
is contrary to the above tarifl regulation. The collec-
tion by defendant hotel companies of any such sur-
charge is therefore illegal and should he enjoined. The
defendant telephone companics are not violating said

13

i i issi heir own,
regulation by any act or omission of t )
:ti?ll;ﬁare gnot responsible for the violations being com-

mitted by the hotels.”

Other Related Proceedings

The conclusions of law of the District Co.urt refer to
the pendency of a three-judge cour.t Proceeding (R. 67).
Although not fully set out in the prl.nted record, we think
the Court should be informed of this and other proceed-
ings which are pending.

the issuance by the Commission of its ord(?r,
purgtl.nlt]?g!:vhl;ch the telephone cor.np.anies ﬁle.d tl_leir tariff
schedule, the hotels instituted a suit in the District Court,
as provided in Section 402 of 'the Act, to annul the order
on the ground that it was invalid and based upon errors of
law. Because of the bringing of the present action to en-
force compliance with the tariff filed pursx‘mnt to the order,
the hotels’ suit has not been brought to trial.

(2) When the tarifl schedule was f}le('l by the telephone
company, the American Hotel Assoclahan on behalf of
its members, including the lnotels. her.e, I)Otltl.oned the Com-
mission to enter into an investlgat}on of lts.reasonal.)le-
ness and legalily and to suspemfi 1-ts operation pending
such investigation, as the Commlsfnon had power tp do
under Section 204 of the Act. This the Commlsslo‘n fie-
clined to do. Thereupon the American H.otel Ass?cmtxon
filed & formal complaint with the Commission alleging that
the new provision in the tariff schedu.le was pnreagona_ble,
discriminatory and unlawful and asking an‘mvestlg.ntlon,
but at the same time asserting that the tariff was llleg?.l
because it purported to regulate charges.of hotels for their
services which were not within the purview of ?he Act nor
subject to the Cfommission’s juriadiction. . Action on that
complaint has been held in ubeyf}nce. pen(_lmg .the final de-
cision on the jurisdictional question in this suit.

(3) Two other suits to enforce compliance with similar
schedules of the American Telephone & Telegraph Com-
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pany and its corresponding local affiliates have been insti-
tuted by the United States at the request of the Commis-
sion—one in the United States District Court for the
Southern District of New York, and the other in the United
States District Court for the Northern District of Illinois.
The facts in these two other cascs, while in large part simi-
lar to those present here, differ in certain important re-
spects, notably, that the schedules there involved were not
filed in supposed compliance with any order of the Com-
munications Commission and that the legality of the sched-
ules was challenged on the ground that they had not been
filed in accordance with the requirements of the Act. In
the New York case the District Court has rendered a de-
eision in favor of the Government and an appeal has been
taken to this Court. As yet this Court has not noted prob-
able jurisdiction, Hotel Astor, Inc. et al. v. United States
of America, et al., No. 823. The Hlinois case has been

argued in the District Court but no decision has as yeot
been rendered.

Specification of Errors

The appellants intend to urge the following assigned
errors (R. 291-298) ;

1. The Court erred in concluding as a matter of law
that,

“The tariff regulation with respeet to iuterstato
and forcign message {oll telephone serviee filed with
the Iederal Communications Jommission by defend-
ant The Chesapeake and Potomae Telephone Company
on January 22, 1944, to be effective February 15, 1944,
and formally concurred in by defendant American
Telephone and Telegraph Company, providing that
‘Message toll telephone service is furnished to hotels,
apartment houses and clubs upon the condition that
use of the service by guests, tenants, members or
others shall not he made subject to any charge by any
hotel, apartment house or club in addition to the mes-
sage toll charges of the Telephone Company’ as set
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forth in its tariffs, is a legally effective tarii_f regu-
lation under the provisions Qf the Co_mmumcatlons
Act of 1934, as amended, apphcabl? to interstate and
foreign message toll telephone service t_o or from tele- -
phone instruments located on the premises of defend-
ant hotel companies, This tariff regulation is binding
both on defendant telephone companies and on each
of the defendant hotel companies.”” (Concl. of Law 8.)

2. The Court erred in concluding as a matter of law
that,

“‘The collection by defendant hotel companies from
users of interstate and foreign message .toll tel.epho\no
service of an extra charge, or gurchgrge, in add}twn to
the regular tariff charges specified in the cffective and
applicable tarifl schedules of defendant t(_zlep.hone com-
panies on file with the IFederal Commumcn_tlons_ Com-
mission, and the Federal tax on such service, is con-
trary lo the above tariff regulation. The collection
by defendant hotel companies of an.y.such s::rc}mr.gg
is therefore illegal and should be enjoined.

(Conel. of Law 9.)

3. The Court erred in concluding as a matter of law
that,

““Any quesiions as to the justness and reasonable-
ness ﬁf {hg above tariff reguln}ion_ should be _ﬁr_st sub-
mitted to the Federal Commmunications .Con‘lmlsslon for
its delermination under the Commumca.txons Act of
1934, as amended, and any such questions may be
properly submitted to a C_oqrt, o’nly ‘after a prior de-
termination by that Commission.’”” (Concl. of Law 10.)

4. The Court erred in concluding as a matter of law
that,

‘A permanent injunctiqn shall issue restraining
the defendant hotel companies, and e.ach of them, and
all persons acting under the authority or control of
each of them, including their officers, agents, and
servants, from charging, demanding, collecting, or re-
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ceiving any charge for and in connection with any
interstale or foreign message toll telephone service
to or from the premises of defendant hotel companies,
other than the message toll telephone charges set forth
in the applicable and effective tariff schedules of de-
fendant telephone companies on file with the Federal
Commnunications Commission, and the applicable Fed-
eral taxes.”” (Concl. of Law 14.)

5. The Court erred in concluding as a matter of law
that,

*“T'he surcharges being collecled by defendant hotel
companies from users of iulerstate and foreign mes-
sage Loll telephone service to and from the preniises
of defendant holels are charges for and in conneetion
with interstate and foreign telephone toll communica-
tion service, within the meaning of the Coimnmunications
Act of 1934, as amended.”” (Concl. of Law 6.)

9. The Court erred in finding as a fact that,

“The efTective larifl schedules of defendant tele-
phone companies on file with the Federal Communica-
lions Commiission for message toll telephone sorvice
apply lo interstate and forcign message toll telephone
service belween all stations located on the premises
of defendant hotels, including I’'BX extension stations,
and telephone stations located outside the District of
Columbia. The tariff schedules of defendant telephone
companics on file with the Federal Comnnunications
Jommission include the following effective provision,
whielv is applicable to all of their interstate and foreign
message {oll telephone service:

‘The Loll service charges specified in this tariff

are in payment for all service furnished between the
calling and ealled telephones.’ ” (Finding 8.)

10. The Court erred in failing to find as a fact and to
conclude as a matter of law that the tariff schedules of
defendant telephone eompanies on file with the IFederal
Communicalions Commission for message toll felephone
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service apply only to service beyond the ’BX switchboards
of the defendant hotel companies.

11. The Court crred in failing to find as a fact that the
provision that,

““The toll service charges specified in this tariff are
in payment for all service furnished between the call-
ing and called telephone”’

applies only to telephone service beyond the PBX awitch-
boards of the defendant hotel companies and should be so
interpreted.

12. The Court erred in failing to find as a fact that the
additional charges made by the defendant hotels to their
guests when such guest makes a toll telephone call are
charges for the services described in the 13th finding of
fact of the Court, which the defendant hotel companies
render or are prepared to render to their guests.

13. The Court erred in finding as a fact that,

“The surcharges being collected by defendant hotel
companics are charges imposed against the users of
interstate and foreign message toll telephone service.
They are made ouly when such service is used, and
they are a part of the charge made to the users of
interstate and foreign message toll telephone servico
in connection with such use. These surcharges are col-
lected by the defendant hotel companies in connection
with interstate and foreign telephone toll communica-
tion service.”’ (I"inding 23.)

14, Tlre Court erred in holding ‘‘that the Federal
Communications Commission likewise had jurisdiction
of the matter of the lariff schedules and so on'’, and in
failing to hold that the Federal Communications Commis-
sion had jurisdiction only lo the extent that the tariff
schedules were valid. (Tr. . 348)
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15. The Court erred in holding that,

““Any relief along the lines of the tariff schedules
, that the hotels here may wish, or that the telephone
companics here may wish, should be taken up before

the Federal Communications Commission,’’ (Tr. P.
348)

16. The Court erred in holding that,

“4* % * if someone who las gotlten telephone

facilities ns a subscriber, from the telephone company
—and they have gotten those facilities for their own
benefit, to accommodate their guests in the hotel—
undertakes, when the mossages are going through, to
render services to the guests, and then undertakes to
surcharge and make the charge go above, in amount,
the tariff schedule, that would be doing indirectly what
the telephone company is not allowed to do, and what
the law, by its express and implied terms, and by the
regulations of this Commission, and its orders, did not
mean to allow.”” (Tr. P. 353)

17. The Court erred in holding that the defendant hotel
companies are,

(e . »

violating this tarifl schedule of the Fed-
eral Communications Commissian, they are violating

the law, and violating tho rules of the Federal Com-
munications Commission, and should be enjoined ac-
cordingly.”” (Tr. P. 356)

18. The Court erred in holding that,

““The Court will grant an injunction restraining the
hiotels from adding these surcharges to the bills &f the
guests of the hotels, in addition to the regular charge
for the interstate toll charges.” (Tr. P. 356)

19. The Court erred in holding that the tariff schedules
and the tariff regulation contained therein, filed January
22, 1944, by the Chesapeake and Potomac Telephone Com-
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pany, purporting to become effective February 15, 1944,
were valid.

920. The Court erred in failing to Pold that .the tariff
schedule and the tariff regulation contained therein filed on
January 22, 1944, by the Chesapeake and P'otomac Tele-
phone Company, purporting to become effective February
15, 1944, were not valid in so far as they _attempt or purport
to prevent the defendant hotel companies from making a
charge for hotel services rendered.

91. The Court erred in failing to conclude as a matter
of law that the tariff schedule upon which tl}is acthn was
based was illegal, invalid and unenforceable in that it rep-
resented an attempt of the defendant, the Chesapeake and
Potomac Telephone Company, to regulate the charges of
the defendant hotel companies to their guests .fqr hotel ser-
vices, in that it failed to conform to the provisions 9’:‘ Sec-
tion 203 of the Communications Ac!, of 1934, and in that
by it the said tclephone company 1!1egally atto.mpted to
make the furnishing of telephone service to subscnbe}'s con-
ditioned upon the conduct by said subscribers of their own
business activities.

22. The Court crred in failing to find as a fact that _the
PBX switchboards, the extension stations and connecting
lines within each hotel constitute self-contained systems for
internal communication.

23. The Court crred in failing to find as a fact that the
defendant hotel companies specify' the equipment they re-
quire, that other equipment is available and could be pro-
cured were it not for the refusal of the telephone company
to make connection with any equipment not rented from it.

24. The Court erred in failing to find as a ft.xct that the
telephone company receives no part of the service charges
made by the defendant hotel companies.




